The ACRWC urges states parties in the Preamble to take 'into consideration the virtues of their cultural heritage, historical background and the values of African civilization'. 17 Article 31(d) obliges children to preserve African cultural values. State parties have to direct the education of children towards preserving and strengthening African morals, traditional values and cultures, 18 and respect and promote children's participation in cultural activities. 19 On the other hand the Preamble of the ACRWC also alludes to the negative impact of inter alia culture on the situation of children in Africa. It also provides that 'any custom, tradition, cultural or religious practice' that is inconsistent with the rights, duties and obligations contained in the Charter must be discouraged to the extent that it is inconsistent. 20 The ACRWC furthermore contains an article dedicated to harmful social and cultural practices and the elimination thereof in specific instances. 21 From the above it may be said that both these instruments encourage the preservation of tradition and culture. However, the ACRWC is much bolder in both advocating preserving and abolishing the same when it violates children's right to life and health. 
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Constitutional sanction of cultural values The Constitution of the Republic of South Africa, 1996 has played a major role in building bridges and uniting the nation in its diversity. 23 There is a constitutional obligation on the courts in South Africa to apply customary law when that law is applicable, subject to the Constitution and any legislation that specifically deals with customary law. 24 Section 39(2) of the Constitution provides that every court, tribunal or forum must develop both common law and customary law to promote the spirit, purpose and objectives of the Bill of Rights. 25 The Bill of Rights acknowledges all the rights and freedoms conferred on individuals by common law, customary law or legislation, as long as these are consistent with the Bill of Rights. 26 The Constitution also enshrines the right of persons to enjoy and maintain their culture. 27 The same can be said about participation in cultural practices. An individual's 17 See Thompson Bankole 'Africa's Charter on Children's Rights: A Normative Break with Cultural Traditionalism' 1992 vol 41 Int & Comp LQ 432 at 434 that it is a concession to those who argue that the protection of human rights should reflect the spirit of traditional cultural values. 18 Art 11(2)(c). 19 Art 12(2). 20 Art 1(3). 21 Art 21. 22 The CRC merely discourages where the ACRWC abolishes. 23 See the Preamble of the Constitution: 'united in our diversity'. 24 S 211(3) of the Constitution; and see Lehnert (2005) 21 South African Journal on Human Rights 243 et seq for a detailed discussion of this subsection of the Constitution. The Namibian Constitution, adopted in 1990, contains a similar provision in art 66(1). 25 Own emphasis. See Lehnert (2005) Family rights or children's rights One of the features of customary law is that groups, rather than individuals, constitute a legal entity. 31 Marriage in traditional customary law was a matter between two family groups and not merely binding on the parties as individuals. 32 The focus in customary family law is on the family, and children belong to a family -the father's family. 33 The best interests of the child are seen as encapsulated in the concept of 'belonging'. 34 In customary law a member of a family has very few individual rights. 35 Furthermore, duties are placed on children, 36 for example to herd cattle and assist with ploughing, in line with a general concept of communities bearing responsibilities. 37 expected to be submissive. 38 Children's welfare is inseparable from that of their families and therefore they are sometimes expected to make sacrifices for the common good of the family. 39 The full effect of this statement is borne out by the examples given by Rwezaura, 40 namely that a daughter may be pledged in marriage to a wealthy husband so that the family can survive a difficult time by obtaining an advance payment of lobolo. 41 The idea of children enjoying special rights is fundamentally at odds with African legal tradition. 42 The main concern is to establish to which family a child belongs. The answer hereto is determined by whether lobolo has been paid and that in turn will depend on whether the mother is married or not. 43 Lobolo is a crucial factor, because it inter alia signifies the transfer of the woman's childbearing capacity to her husband and his family. 44 Western legal systems are individualised and lean towards nuclear families. The Preamble of the CRC makes is clear that states parties to this particular convention are convinced that the family is the fundamental group of society. 45 It also recognises that children should grow up in a family to develop their full potential. The fact that parents jointly are regarded as the primary care-givers of children can be deduced from many of its articles. 46 The ACRWC also recognises that children should grow up in a family environment 47 , that the family is the natural unit and basis of society 48 and parents are the primary care-givers. 49 In South Africa the Constitution affords families limited protection, but the Children's Act acknowledges the role of the family explicitly. 50 The CRC and the ACRWC are not ad idem when submission or obedience to parental supervision is concerned. In the language of the CRC parental supervision entails directing and guiding a child in a manner consistent with the evolving capacities of the child. 51 In terms of the ACRWC children bear the responsibility to respect their parents, superiors and elders at all times. 52 The parents have a duty to ensure that domestic discipline is administered humanely and consistent with the child's dignity. 53 This implies that parents have a right to discipline a child and that discipline includes corporal punishment. Unfortunately both customary law and common law are at odds with the higher standard prevailing under the CRC in this regard. To this date parents may discipline their children and discipline may include corporal punishment as long as it is reasonable chastisement.
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International law obliges state parties to adhere to the best interests standard when children are involved. Article 3(1) of the CRC 55 describes the best interests of the child as a primary consideration. 56 The ACRWC phrases it in even stronger terms in Article 4(1) because it is not merely termed as a primary consideration, but the primary consideration.
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The question, what exactly a child's best interests are, is a factual one that has to be determined according to the circumstances of each individual case. 58 The best interests standard has been criticised as being vague and indeterminate. 59 On the other hand it gives courts discretion to apply different cultural norms. 60 This inherent flexibility to contextualise the best interests standard should be seen as a strength. 61 The South African Constitution raised this standard to a principle of paramountcy which is also echoed in the Children's Act. 62 The legislation adopted in the post-constitutional South Africa is child-centred 63 and individualised. 64 However, the Constitutional Court has made it very clear that in spite of the paramountcy of the child's best interests, other constitutional rights may not be trumped or ignored. 65 It is therefore inevitable that children's rights will sometimes be limited.
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Parental responsibilities and rights In several African countries the legal systems (both general and customary) still make a distinction between children born in and out of wedlock. 66 Needless to say, the latter suffer both a serious social stigma and legal disabilities particularly in the context of inheritance rights. 67 Under the general law several legislative measures have levelled the playing field regarding discrimination based on birth out of wedlock 68 and the Children's Act finally did away with the classification of children based on their parents' marital status. In terms of this Act the distinction is now between parents. They are either married or unmarried.
It is interesting to note that shared responsibilities are not unfamiliar to customary law. However, in customary family law it was shared by the family group concerned. In common law, after the Children's Act became operative, parental responsibilities and rights are shared by parents in the first instance, 69 with the possibility that it can be shared on a broader basis including inter alia members of the extended family as well.
5.1
Parental responsibilities and rights of unmarried mothers If a child's mother is unmarried in customary law, parental rights vest in the father of the mother or his heir. 70 Strictly speaking, the mother did not obtain parental responsibilities and rights in customary law. Bennett 71 makes the very valid point referring to the nondiscrimination section 72 that this rule of customary law is open for constitutional challenge and should be declared invalid. 73 The acquisition of parental responsibilities and rights by mothers is now regulated under the Children's Act. In terms of section 19 of the Act the mother of a child (whether married or unmarried) has full parental responsibilities and rights in respect of the child. 74 Only when the biological mother of a child is an unmarried child and the biological father of the child does not have guardianship in respect of the child, the guardian of the child's biological mother is the guardian of the child. In some systems of customary law, such as the Swazi and Pondo, payment of seduction damages will give him parental responsibilities and rights. For Zulu and Tswana people additional considerations will be necessary (isondlo in Zulu and dikotlo in Tswana).
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It is interesting to note that the best interests of the child standard played some part in the decision whether the unmarried father obtained parental responsibilities and rights before the implementation of the Children's Act. This is why transactions that smacked of child trafficking or an ulterior motive, simply to lay hands on a daughter's lobolo, were not enforced. 77 In Hlope v Mahlalela 78 the court refused, albeit obiter, to allow the natural father to acquire rights to his child by tendering the outstanding balance of the lobolo. Today, under the Children's Act and to the dismay of some, 79 the best interests standard is not employed in the acquisition of an unmarried father's parental responsibilities and rights. The best interests standard on the other hand plays a pivotal role in the exercise of parental responsibilities and rights. if he, regardless of whether he has lived or is living with the mother-(i) consents to be identified or successfully applies to be identified as the child's father or pays damages in terms of customary law; (ii) contributes or has attempted in good faith to contribute to the child's upbringing for a reasonable period; and (iii) contributes or has attempted in good faith to contribute towards expenses in connection with the maintenance of the child for a reasonable period.
There is some acknowledgement of customary law in section 21 of the Children's Act. The 'damages in terms of customary law' that section 21(1)(b)(i) refers to is the payment of a vimba (or nquthu) beast as an admission of paternity. 80 The same can be said about assuming responsibility for maintenance and lying-in expenses. 82 Bekker JC Seymour's Customary Law in Southern Africa (1989) 242. Isondlo, usually one beast per child, is claimed by a family head from the person who asserts parental responsibilities and rights towards a child whom the family head has brought up or maintained.
5.3
Parental consent for a child's marriage Parental consent for marriage is required if the child is a minor. In traditional customary law the father's consent was sufficient.
83 A father's disapproval of the marriage could be used to prove that the two contracting family groups had not reached agreement. 84 Although it was traditionally not possible for a mother to be her daughter's guardian, it was found in Mabena v Letsoalo 85 that there had been instances where the mother negotiated and received the lobolo. The court recognised this principle of 'observed' customary law because it constituted development in line with the spirit, purpose and objectives of the (interim) Constitution and found that the mother was entitled to consent to the marriage. Now the Recognition of Customary Marriages Act 120 of 1998 requires 86 that if either of the spouses is a minor, both the parents or guardians of that spouse have to consent to the child's marriage. If parental consent cannot be obtained, the presiding officer of the Children's Court 87 may grant consent. 88 If any one of the parents or the presiding officer of the Children's Court refuses consent, the minor has to approach the High Court for permission.
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Parental consent is not the only requirement for a customary marriage. The Minister of Home Affairs, or any officer authorised by the Minister in writing, has to grant permission in writing for the child to conclude a customary marriage. 90 The Minister (or the said authorised official) will only grant permission if the marriage is desirable and in the interests of the parties concerned. The Minister's permission does not exempt the parties from any other legal requirements. 91 There is no direct authority on the consequences of the marriage if the Minister's consent has not been obtained. Van Schalkwyk puts forward a very valid argument that nullity will ensue under these circumstances. 92 If this permission of the Minister was not obtained but the marriage was concluded according to the Act in all other respects, he or she has a discretion to declare the marriage to be a valid customary marriage if he or she considers the marriage to be desirable and in the interests of the parties. 93 If a customary marriage is concluded without either parental consent, the Commissioner's consent or the court's permission, the marriage is voidable and an application for annulment may be brought by the parent, guardian or the child. 94 
5.4
Parental responsibilities upon divorce In customary law, the father had 'absolute' rights regarding the guardianship and 'custody' of the children upon divorce. 95 The children belonged to the father's family group. The court as upper guardian of children has long before the advent of the Constitution or the Recognition of Customary Marriages Act modified customary law in this respect, emphasising that the best interests of children are decisive.
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Then came the constitutional dispensation, and Hlope v Mahlalela 97 confirms the fact that there will be no turning back on this issue: The applicant claimed custody of his child, who had been living with her maternal grandparents for three years after the mother's death. The applicant and the deceased were married by civil rites. The marriage was however preceded by a lobolo contract. The respondents, the grandparents, averred that, as the applicant has not fully discharged his lobolo obligations, he was not entitled to custody of the child. The applicant, on the other hand, relied on the rule of customary law which entailed that the father always has custody of his child, irrespective of whether the lobolo has been paid in full or not at all.
The court did not hesitate to apply the best interests of the child standard in deciding this dispute. 98 The court held that whatever the position had been in customary law regarding the custody of children, the basic principles thereof had been excluded in favour of common law. 99 Therefore, irrespective of whether or not the parents are unmarried or lobolo has been paid in full, the best interests standard applies to all children, including custody disputes in customary law.
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The Recognition of Customary Marriages Act equates the position of spouses upon the dissolution of a customary marriage with a divorce. 101 It is interesting to note that the ACRWC does exactly the same: State parties must ensure equality of rights and responsibilities during marriage and in the event of dissolution.
102 It is also noteworthy that section 8(5) of the Recognition of Customary Marriages Act provides that in mediating any dispute or matter that arose prior to the dissolution of a customary marriage by a court, nothing in section 8 may be construed to limit the role of any person recognised by customary law, including any traditional leader in the mediation process. Mediation also plays a prominent role in the Children's Act. 103 Section 8(4)(e) obliges the court to take any arrangement or provision that has been made for maintenance in accordance with customary law into consideration when making an order with regard to maintenance. 104 The payment of lobolo and isondlo will thus be factors that will be considered. 105 Bekker and Boonzaaier expressed the view in 2007 that section 28(2) of the Constitution is the benchmark in dealing with guardianship and 'custody' decisions when Africans are involved. 106 They were pessimistic about the application of the paramountcy of the best interests of the child standard as they perceived it to be 'notoriously vague'. They correctly submitted that in establishing the best interests of African children, African culture and belief systems should be considered. They then state that '[s]ection 28(2) in given circumstances be modified by cultural factors peculiar to South Africa'. 107 The opposite, that section 28(2) 'modified' cultural practices and customary law, is perhaps a better reflection of the reality.
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Child marriages Child betrothals are not allowed in customary law and void ab initio. 108 In many African cultures child marriages occur. 109 Procreation is viewed as the main purpose of 100 459D. The court carefully examined all the evidence and reached the conclusion that it was in the child's best interests to award custody to the father and reasonable access to the maternal grandparents: 462A-D. heterosexual relationships in traditional societies and therefore puberty is regarded as the marriageable age. 110 The ACRWC expressly proscribes both child betrothals and child marriages. 111 It is the first binding human rights instrument that sets eighteen as the minimum age of marriage and prohibits child betrothals and marriage. 112 The same article obliges state parties to take effective action, including legislation, specifying that the minimum age of marriage is eighteen years. 113 In this instance common law seems further away from the international benchmark set in the ACRWC than current customary law in terms of the Recognition of Customary Marriages Act 120 of 1998. Section 3(1) of the Act requires prospective spouses to a customary marriage to be above the age of eighteen years. Section 4 provides the Minister or delegated official with the discretion to grant written permission to children to marry if the Minister (or official) considers such marriage desirable and in the interests of the parties concerned. Regrettably, in terms of the common law, puberty is still the marriageable age. 
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Abduction of the bride (ukuthwala) The ukuthwala custom entails that a suitor (and/or his friends) remove a girl from her family home, 'abduct' his bride (ukuthwala), and bring her to his family to enter into marriage negotiations. Normally the man or his family takes the initiative in approaching the family of the girl with a view to negotiate and formalise a marriage. 115 The ukuthwala custom is widely practiced in rural areas but especially prevalent in the Nguni-group, among the Xhosa.
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Three forms of ukuthwala can be distinguished depending on who initiates the process: ukuthwala okungena vumelano (or ukugcagca) is when the groom and bride-to-be reached decision beforehand and the bride-to-be 'elopes' to the young man's family
The suitor, a relative or the friend that conducted the thwala has to report back to the girl's home that she is safe. This is when the negotiations regarding the cattle that has to be paid for the girl starts and the relationship between the families is established. The girl is then released to go to her father's home and later returns 'in grand style' and accompanied by the bridal party. 126 Ukuthwala gives rise to delictual liability only in some communities. 127 In other communities, it will constitute a delict only under certain circumstances, for instance if thwala takes place without a marriage proposal, it is an insult for both the bride and her father which would entitle them to claim a fine, a thwala or bopha beast. 128 The bopha beast is also payable if the suitor's family does not have the required lobolo or if the girl's father refuses permission. 129 The bopha beast is payable to the father or guardian of the girl. It is also contrary to customary law for the suitor to have intercourse with the 'abducted' girl and such conduct will make him liable for seduction over and above the lobolo that has to be paid if the marriage takes place or the thwala or bopha beast if the marriage does not take place. 130 The custom of ukuthwala must clearly be distinguished from the common law crime of abduction.
131 Abduction entails the unlawful removal of a child, a girl or a boy, from parental care with the purpose of having intercourse with the child. 132 On the other hand only girls are taken away in the custom, usually with her and or her parent's consent and without the intension of seducing her. 133 The ukuthwala custom does not amount to a forced marriage. In terms of section 3(1)(a) of the Recognition of Customary Marriages Act the consent of both prospective spouses is required to conclude a valid customary marriage. Koyana and Bekker contend that the ukuthwala custom is gaining ground and has a rightful place as a peculiar type of elopement. 134 They argue that the custom should be upheld for rural people living under customary law.
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Unfortunately press reports have drawn attention to the fact that offences are committed against girls under the pretence of the ukuthwala custom. Maluleke avers that ukuthwala nowadays involves the kidnapping, rape and forced marriage of girls by much older men. 136 In both international law 137 and common law the state bears the responsibility to protect the child from violence, injury and abuse. 138 Accordingly this matter is under investigation.
139
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Other cultural practices 140 Virginity testing is sometimes conducted and the outcome affects the girls' status in marriage contracts (lobolo). 141 In some communities a special 'virginity' beast is payable (to the girl's mother) when a virgin gets married or is seduced. 142 It is known as the ngquthu or umqhoyiso beast.
Male circumcision
143 is said to be the focal event of initiation and in those cultures that require it, considered as an indispensable transition to adulthood. 144 The process entails the removal of the foreskin, preferably with a spear, being a traditional weapon. 145 The leaves of a medicinal plant are used as a wound dressing. Ischaemia, sepsis, gangrene and transfer of sexually transmitted diseases occur mainly due to the fact that the procedure is not performed by health professionals, not under sterile circumstances and often using one spear for more than one boy at a time. Inevitably, every year the media reports on mutilations, amputations and mortality among male initiates.
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Female genital mutilation (FGM) comprises all procedures involving 'partial or total removal of the external genitalia or other injury to the female genital organs for nonmedical reasons'. 147 Infection, keloid scar formation, HIV transmission, reproductive health complications, tetanus, bleeding, persistent menstrual pain, painful intercourse and tearing during child delivery are some of the consequences. 148 CRC. 166 The approach in international law is to favour those cultural practices which advance the promotion of children's rights and override those which are considered damaging to the protection of children's rights. 167 The South African Constitution invites all courts to prefer an interpretation that is consistent with international law over any alternative interpretation that is not. 168 The constitutional court also ruled that international law includes binding as well as non-binding law. 169 The second guideline is upholding the child's best interests. The best interests standard is one of the basic principles in international law pertaining to children. Decisions taken in respect of children must be directed at the enhancement of their growth and development. The South African Constitution, renowned for its stance on children's rights, elevated the standard to a principle of paramountcy. In some instances it might amount to developing or modifying customary law, but it could also amount to developing common law. A recent case, Maneli v Maneli 170 provides proof that we do not modify section 28(2) of the Constitution or 'kill' the customary law 'softly': The applicant and the respondent were married in 1992 after having first concluded a customary marriage. In 1997 they lawfully adopted an orphaned child in terms of Xhosa customary law 171 while not complying with the legislation pertaining to adoptions in South Africa. 172 The parties separated in 2004 following a breakdown of the marriage and the child remained in the care of the applicant. Although the respondent maintained the child and took care of her educational and medical needs while the parties lived together, he argued after the separation that he is no longer obliged to do so. His argument is based on the fact that he is neither the biological father nor legally adopted the child in terms of the Children's Act 38 of 2005 or its predecessor. 173 The court thus had to decide whether the respondent is legally obliged to maintain the child as envisaged in terms of section 10 of the Maintenance Act 99 of 1998.
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The court made it clear that the development of both customary law and common law have to be consonant with promoting the best interests of the child as envisaged in the constitutional prescript on the paramountcy of the child's best interests. 175 Judge Mokgoatheng stated that the Constitution does not renounce the existence of any rights Fourthly, the role of the judiciary should not be underestimated in balancing the right to culture or customary law and any other constitutionally protected right. The judiciary is a central medium for giving effect to human rights and therefore children's rights in any democracy. A sensitive approach towards customary law does justice to the constitutional recognition of customary law. 186 The right to practice cultural practices has to be balanced against non-discrimination, equality and human dignity when practices such as virginity testing and female genital mutilation are considered. 187 Fifthly, the fundamental principles underlying the Bill of Rights are crucial, such as the principle of equality and the principle of tolerance and accommodation. 188 These values or principles should guide the interpretation of inter alia the best interests standard towards a multicultural approach. 189 Finally, it should also be acknowledged that internal and properly structured discourse directed at the re-evaluation, reformulation and replacement of values while upholding African cultural integrity will build the bridge between principle and reality and enhance children's rights.
